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ATTACHMENT D

DECLARATION

Lewis I. Cohen hereby declares under penalty of
perjury that the following is true:

On June 7, 1991 I attempted to review the files in
the Office of the Prothonotary in the Court of Common

Pleas in Pittsburgh, Pennsylvania of the following two

the file there was included an envelope which was
sealed. I asked an employee of the Clerk's Office named
Terry Sands whether I could review the contents of the
envelope. Mr. Sands checked with another person, and
then opened the envelope for me and handed me the
transcript of the May 24, 1991 hearing before Judge John
L. Musmanno. I asked Mr. Sands if I could xerox the
transcript. He told me that was not permitted, but that
I could make whatever notes I wanted of the transcript.
I then copied the transcript verbatim except for that
portion dealing with mutual releases. Attached hereto is
a typewritten copy of the text from those verbatim notes.

Prior to the sealing of the record ordered at tl}c
settlement conference, I had inspected the record and
obtained copies of a number of documents, including the
Anended Complaint in GD88-02730; the Complaint and
Amended Complaint in GD89-22010; the Jjury verdict in
GD88-02730 and acconipanying Interrogatories; the Court's
August 17, 1990 Order disposing of Defendants' Motion For



Post Trial Relief; the transcript of a February 13, 1990
trial session in which jury charges were given; and a
portion of the trial transcript indexing the testimony
and exhibits contained in the record. I did not obtain
" copies of such testimony or exhibits since I assumed that
they were part of a public record that would still be

- available at such time as any documents became necessary.

B 2% N\ g R\ \i—gkuo\ Q

DATE Lewis I. Cohen \




Transcri of May 24 991 11:30 a.m.
Hearing S

The Court: |
Let the record reflect that we are in Chambers,

that we have been discussing settlement, and the case has
been resolved.
Present in Court are the plaintiff, with her

counsel Howard Llouik, the defendant's counsel, Terrance

Murphy, Allan Andrascik, Edward Meyers, General Manager

of WBZZ and Allan Box, President of BEZ Communications.

Both sides have agreed that the amount of
settlement will be absolutely confidential. It will not
be discussed in any sort of range, whether it be one
figure, two figures or 50 figures.

There will be no inkling whatsoever of the range of
the settlement other than the parties are permitted to
say to anybody that the case was amicably resolved. Both
parties are pleased with the settlement. It ends many
years of potential litigation. Other than that they will
say nothing about it.

The plaintiffs will settle and discontinue the
present action G.D. 89-22010.

The plaintiff will also settle and discontinue the
prior action G.D. 88-02730. | |

Further, <that this settlenené encompasses the
plaintiff withdrawing their letter of inquiry with the
PCC.

Further, the plaintiff agrees that she will not

file a complaint with the FCC. She will not assist



anybody in filing a complaint with the FCC. She will in
no way directly or indirectly assist anybody in filing a
complaint.

Further, should she be subpoened, in the unlikely
event some party that we don't know about files a com-
plaint, she will refuse to testify on the grounds that
£he Court Order in this present case prohibits her; and,
it is understood that if that Order doesn't prevent her,
that that will not be a violation of this agreement.

In other words, she will go as far as refusing to
testify and saying that you'll have to get approval from
Judge Musmanno who will not give approval. If somehow
I'm overruled by some higher court, then understand that
that's not a breach of the agreement. She has given her
assurance that she will not do anything voluntarily in
any way to cause you a problem with the FCC. I mean I
don't know how much broader I can make it other than
that.

The Court:

Purther, the farties agree that the record on
appeal at G.D. 88-02730, the parties agree that the
entire record will be sealed by Court Order, including
transcripts of testimony, any pleadings, documents filed,
any briefs, letters that were attached as exhibits to
those briefs or records. All will be sealed by Court

Order.
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[There follows a discussion concerning the
Court's Order concerning mutual releases.)

The Court:

The parties further agree that as part of the

agreement they intend to execute, that there will be a

-mutual non-disparagement clause and.....

Mr. Kamin:

A statement in the release that the objected to
conduct by Ms. Randolph was not that of management but
that of co-workers or co-employees.

The Court:

An essential consideration of this settlement
agreement is the need for confidentiality on both sides.
Accordingly, it's to be understood by both parties should
there be any breach of the confidentiality provisions,
that the Court will then entertain a contempt action
against the breaching party. In other words, any breach
of this agreement will involve a contempt citation.

Mr. Kamin:

Defendants will pay record costs.
The Court:

All the parties were present d\iring the discussion
of the terms, and for the record Ms. Randolph, do you
agree to the settlement?

Ms. Randolph:

Yes, I dé.



Mr. Louik?

Yes sir.

The Court:

On behalf of the defendant Mr. Box, the President,

do you agree?
Mr. Box:

Yes, I do.

The Court:

Mr. Meyer, do you agree?

Mr. Meyer:
Yes.

The Court:

Mr, Murphy?

Mr. Andrascik?

Mr. Andrascik:

I do.
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Report No. GN-73 GENERAL ACTION May 9, 1991

FCC MODIFIES 1990 POLICY STATEMENT AND ORDER CORCERNING CHARACTER
QUALIFICATIONS OF BROADCAST LICENSEES/PERMITIEES

The Commission has modified its 1990 Policy Statement and Order regard-
ing character qualifications of brosdcast licensees and permittees by easing
the reporting burden imposed on licensees, and clarifying the reporting
requirement.

Under the amended rules, all broadcast permittees and licensees must
report to the Commission any adverse finding or adverse final action taken
by any court or administrative body that involves conduct bearing on the
permittee’s or licensee’s character qualifications and that would be report-
able in connection with any application for remewal. Such reports must be
filed within 90 days of the date the permittee or licensee becomes avare of
any such reportable adverse findings or adverse final actions not previously
reported to the Commission. Currently, licensees are required to file such
reports within 30 days of the relevant adjudication. The Commission stated
that permittees and licensees bear the obligation to make reasonable, good
faith efforts to become knovledgeable of any such reportable adjudicated
misconduct.

The Media Access Project (MAP) and Telecommunications Research and
Action Center (TRAC) asked the Commission to furtber expand the range of
relevant misconduct and the scope of matters that must be reported to
include all civil judgments involving misrepresentation, whether or not the
misrepresentation is made to s governmental unit. They also asked that the
Commission consider convictions for non-serious as vell as serious mis-
demeanors.

Additionally, Cromicle Broadcasting Co., Post-Newswveek Stations, Inc.,
The Providence Journal Company, Shenandoah Valley Educational Television
Corporation, and the Spartan Radiocasting Company (Joint Petitioners) asked
the Commission to ease the reporting burden imposed on licensees snd to
clarify the reporting requirements. Its request vas granted, in part.

With respect to MAP? and TRAC, the Commission declined to expand the .

reporting requirements of licensees. As to civil matters, the Commission
expressed continued belief that judgments relating to fraudulent repre-
sentations to a governmental unit or mass media related violations of
antitrust or anticompetitive laws bear most directly on an applicant’s
qualification to be a broadcast licensee.

(over)
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The Commission recognized that some civil mispresentations not involv-
ing governmental units may be relevant to a broadcaster’s character qualifi-
cations. ERowvever, the Commission said that based on its.experience, the
category of civil misrepresentation is too broad to be presumptively rele-
vant to a broadcaster’s qualifications. It may, bhowever, consider such

_ matters on a case-by-case-basis.

Action by the Commission May 1, 1991, by Memorandum Opinion and Order
(FCC 91-146). Coumissioners Sikes (Chairman), Quello, Marshall, Barrete,
and Duggan.

-FCC-

Rews Media contact: Patricia A. Chevw at (202) 632-5050.



CERTIFICATE OF SERVICE

I, Dana Chisholm, do hereby certify that on the 18th day
of October 1993, a copy of the foregoing "Petition To Deny"

— was sent first-class mail, postage prepaid to the following:

Howard J. Braun, Esq.
Rosenman & Colin
1300-19th Street, N.W.
Washington, D.C. 20036

— Rainer K. Kraus, Esq.
Herbert D. Miller, Jr., Esqg.
Koteen & Naftalin

— 1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036

Dana Chisholm .
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IN RE APPLICATION OF File Number
PITTSBURGH PARTNERS, L.P.

ASSIGNOR BALH-930901GT
EZ PITTSBURGH, INC.

ssiones RECEIVED
FM RADIO STATION WQKB,
NEW KENSINGTON, PA ocT 22 1983

FEDERAL COMMUNIGATIONS COMMISSION
OFFICE OF THE SECRETARY

OPPOSITION TO PETITION TO DENY
EZ Pittsburgh, inc. (EZ), the proposed assignee of the license of radio station
WQKB(FM), in New Kensington, Pennsylvania, files herewith, by its attorneys, its
Opposition to the Petition of Allegheny Communications Group, Inc. (Allegheny)
secking denial of the above captioned application.
L Allegheny Lacks Standing to File the Present Petition to Deny.
Allegheny does not allege that any of its principals reside in or near New
Kensington or that any of them listen to WQKB. Nor does Allegheny allege any
economic or other cognizable interest in support of its claim to standing. Nor does
Allegheny claim that it, or any of its principals, suffered injury on account of the
substantive conduct alleged in the petition. Instead, Allegheny asserts that it has
standing to file the instant petition on the sole ground ﬁ)at it is an applicant in MM

Docket Number 93-88 for authority to construct a new FM station in Pittsburgh,



OPPOSITION TO PETITION TO DENY
OCTOBER 22, 1993
PAGE NUMBER 2

Pennsylvania, which application is mutually exclusive with the pending EZ
application for renewal of the license of radio station WBZZ, in Pittsburgh.
Allegheny is a mere applicant, and the Commission has long, and consistent-
ly, held that mere status as an applicant is insufficient to confer standing, see, e.g.,
Theodore Mallyck and Allaun Corp.,, 9 RR 2d 550 (1967); WIBF Broadcasting Co.,
16 RR 2d 263 (1969).! While citing no precedent whatever in support, Allegheny
asserts the novel theory that th; public interest finding necessary for grant of the
present application "would injure Allegheny, which is contending in the renewal
proceeding that EZ should be disqualified" (Allegheny petition, p. 2). Allegheny also
contends that grant of the present application would, in some unspecified (and
unclear) sense minimize any diversification demerit in MM Docket Number 93-88
predicated upon EZ's Local Marketing Agreement (LMA) with respect to WQKB.
Allegheny's lack of standing as a mere applicant is in no way remedied by its

novel arguments that grant of the present application will in some amorphous and

' In WIBF, Broadcasting Co., supra, CATV franchisees opposed a television
assignment application and alleged that they had standing to do so on the basis
that the existing license had filed oppositions to their certification and other
requests pending at the Commission. The Commission observed,

"In a sense, petitioners' status is akin to that of an applicant who
secks to participate in proceedings involving a facility other than
the one he has applied for. It is established that a mere applicant
does not have standing to participate in proceedings on another
application on the basis of a claim that he is in competition.
Mansfield Journal Co. v. FCC, 84 US DC 341, 173 F2d 656. The
pendency of petitioners' CATV petitions before the Commission
underscores the fact that petitioners are as yet only applicants.”" (16
RR 2d at 266, n. 2).
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unspecified way affect it adversely as an applicant in MM Docket Number 93-88,
see WIBF, Broadcasting Co., supra, fn 1.
IL Allegheny's Arguments Have Been Rejected

Although Allegheny nowhere acknowledges it, its present Petition is a repeat
of its 1991 Petition to Deny the license renewal application of EZ station WBZZ,
the identical allegations, documents, and arguments having been presented there.
The present Allegheny petition adds absolutely nothing new. By Hearing
Designation Order (DA 93-361) released on April 5, 1993, the Commission
expressly rejected all of Allegheny's contentions. A copy of the HDO is provided
as Attachment A to this Opposition.? In fact, Allegheny has asked the Presiding Ad-
ministrative Law Judge in MM Docket Number 93-88 certify an appeal from the
HDO to the Commission, and he has refused to do so (FCC 93M-218, released May
3, 1993). Allegheny followed with an unauthorized appeal from the HDO, which
remains pending.
IOI. Allegheny's Contentions are Patently Lacking in Merit

EZ will not burden the record with a repetition of its showing that
Allegheny's allegations are patently lacking in merit beyond supplying, in
Attachment B to this Opposition, a copy of its 1991 Opposition to Allegheny's 1991
 Petition to Deny. Suffice it to say that Allegheny's contentions have not gained merit

with the passage of time.

2 Allegheny goes far beyond failing to acknowledge that its contentions have
been rejected, stating that "[t]o date the Commission has failed to consider the
impact of this flagrant case on the qualifications of EZ" (Allegheny Petition, p. 6).
This is false.
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In view of the above, Allegheny's petition, filed without the benefit of
standing and in the face of the earlier rejection of the specious arguments made here,

must be dismissed or denied.

Respectfully submitted,
EZ Pittsburgh, Inc.

Ko K f.

By /s/ _ Rainer K Kraus %
RamerK.Kraus,;

October 22, 1993
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Federal Communications Commisgion DA 93-361
Aliegheny's Petition to Deny

Before the Ez‘.’ On June 28 1991, Allegheny filed a petition (0 deny
edera ications Commission ‘s renewal application for Siation WBZZ(FM). Alle-
F ;Vm% D.C. 20854 gheny requests the specification of five issues relating to
M EZ’s qualifications to be 8 Commission licensee. The five
issues arc all based on matiers which were the subject of an
arbitration proceeding and two civil suis involving
MM Docket No. 93-88 WBZZ's former news director. Elizabeth Neison Randolph.

In re Applications of
EZ COMMUNICATIONS. File No. BRH-Q10401C2
INC.

For Renewal of License of FM
Radio Station WBZZ(FM) on
Channel 229B at

Piusburgh. Pennsylvania
ALLEGHENY File No. RPH-910623MC
COMMUNICATIONS

GROUP. INC.

For a Construction Permit for a
New FM Broadcast Station on
Channel 229B at

Pitsburgh, Pennsylvanis

HEARING DESIGNATION ORDER

Adopted: March 26, 1993; Released: April §, 1993
By the Chief, Audio Services Division, Mass Media Bu-
reau:

1. The Commission. by the Chief. Audio Services Di-
vision, Mass Media Bureau. acting pursuant 10 deiegated
authority, has before it for considerstiion: (a) the applica-
tion of EZ Communications, Inc. {EZ) for renewal of
license of station WBZZ(FM), Pitsburgh. Peansylvania: (b)
the application of Allegheny Commaunications Group, Inc.
(Allegheny) for a construction permit for a new FM station
on Channel 229B at Pittsburgh. Penasylvania: (¢) a Petition
t0 Deny the WBZZ(FM) license renewal application, filed
June 28, 1991, by Allegheny: (d) an Opposition to Petition
to Deny filed on July 29, 1991, by EZ: (¢) a Reply 10
Opposition to Petition to Deny flled on August 19, 1992,
by Allegheny; () 3 Petition to Dismis or Deny flied on
December 6, 1991, by EZ: (g) an Opposition to Petition 10
Dismiss or Deny filed on December 19, 1991, by Al-
legheny: (h) a Reply 10 Opposition to Petition to Dismiss
or Deny filed by EZ on January 17, 1992: and (1) a Motion
for Leave to Respond to Reply to Opposition to Petition to
Deny filed on February 7, 1992, by Allegheny.

' In this incident, an announcer from a swtion affiliated with
WBZZ called in a “joke" about Randolph, which the arbitrator
found “alludes 10 the performance of oral sex.”

By leuer dawed April 27, 1989, Randolph filed a complaint
with the FCC's EEO Branch alleging xex discrimination. On

Background

3. In the arbitration proceeding. an srbitrator sustained 2
grievance brought by the American Federation of Televi-
sion and Radio Artisis-Pinsburgh on Randolph’s behalf
alieging that Randolph had been wrongly discharged by
EZ. The arbitrator’s declsion finds thas from 1986 to 1988,
while she was a newscaster for WBZZ. Randoiph had been
the subject of repeated insulting on-the-sir remarks of a
sexually provocative nature by iwo WBZZ announcers. The
arbitrator determined that. afier one such incident, Ran-
dolph became 50 distressed that she could not o on the air
and left the station without completing her final news
reporting segments.! Afier she let. WBZZ's general man-
ager suspsnded the (wo announcers and instituted an invey-
tigation of the incident. When Randoiph returned to work
tater that day, she was placed on leave of absence pending
an investigation. Subsequently. based on her unauthorized
failure w0 fulfill her on-air assignment, WBZZ icrminawnd
Randolph's empioyment. Ultimarely, the arbitrator found
that Randolph’s walking off the job was reasonable. and
swarded her severance benefits. An action instituted by EZ
to vacate the award was denied (Civil Action 88-2636).

4, In addition to the grievance. Randolph filed a com-
plaint against EZ and the two announcers in the Court of
Common Pleas of Alicgheny County. In her suit she
sought damages for defamation. intemional infliction of
emotional distress and invasion of privacy (Case No.
GD8§-02730). Randolph abso filed a sex discrimination
complaint with the Pennsylvania Human Relations Com-
mission which resulied_in the issuance of a right 10 sue
letzer. Randolph then commenced a second civil suit
against EZ in the court of Common Pleas of Aliegheny
County (Case No. GDB8%-22010). On February 14, 1990,
the jury. in case No. GD88-02730. awarded a verdict in
favor of Randoiph. While sppeals on the jury trial were
still pending, both cases (GD88-02730 and GD89-22010)
were settied simultaneously by the parties. The settlement
agreement provided that Randolph would not file or assist
in the filing of 2 complaint with the FCC and that if calied
upon (o testify concerning the subject matter of her law
suits she will not on the 1qum! that she is prohibited from
doing so by court order.’ By Order dated July 1. 1991, ihe
judge in case No. GD88-02730, ordered the record sealed.’

News Distortion lssue

S. Based on the above record. Allegheny requesis that a
news distontion issue be specified against EZ. Allegheny
contends that EZ's on-the-sir report that Randolph. a
“public figure,” had engaged in sexual impropriety. con-
stituted news. In its Opposition 10 Petition 10 Deny, EZ

June 20, 1991, she requested withdrawal of her letter.
3 Before the record was ordercd sealed. Counse! for Aliegheny.
on Jung 7, 1991, reviewed it and obtained information which
Allegheny submits in support of its petition to deny.
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points out that there & no evidence that the allegedly
offensive remarks were made during newscasts or were ever
intended to constitute news.

6. In Hunger in America, 20 FCC 2d 143, 151 (1969), the
Commission fouad that "[rjigging or slamting the news is o
most heinous act against the public intersst....” Here, how-
ever, there is no evidence that the statsments concerning
Randolph were made in the context of a news broadcast or
were iniended to0 constituie news. Moreover. given the
entertainment context of the siatements. we do not believe
that the listening public would construe the statement as
news. Consequently, we will decline to add a news distor-
tion lssue.

Indecency Issue

7. Allegheny relies on a determinstion by the arbitrator
that the nsture of the mamrial brosdcast was “lewd, offen-
sive, sophomoric, in bad taste and beyond anything that an
employee should be subjecied to - even if they are part of
an 'entertainment vehicle.,™ to argue for the specification
of sn issue to determine whether WBZZ broadcast inde-
cent material in violation of 18 US.C. Section 1464, Al
legheny notes that the material was brosdcast in the
morning, a time period when children may be in the
sudience. Citing, Great American TV and Radio Co., Inc.,
66 RR 2d 1557 (Mass Media Bur, 1989). Aliegheny also
cites the court’s holding in Moaroe Comnmunications Cor:
poration v. FCC, 900 F.2d 35! (D.C. Cir. 1990) rejecting 3
Commission ruling that excluded the consideration of ob-
scenity broadcasts in the renewal context.

8. The Commission hss defined brosdcast indecency as
language or material that, in context. depicts or describes
in terms patently offensive &8 messured by contemporary
community siandards for the broadcast medium. sexual or
excretory aclivities or organs. Indecent programming con-
lains sexual or excretory references that do not riss to the
level of obscenity. As such. indecent material is protected
by the First Amendment and cannot be banned entirely. It
may, however, be restricted in order to avoid its broadcast
during times of day when there is a reasonable risk that
children may be in the audience. Consisient with existing
court decisions in this area. the Commission currently
prohibits the airing of indecent maerisl between 6:00 a.m.
and 8:00 p.m.* See Action for Children's Television v. FCC,
852 F.2d 1332 (D.C. Cir. 1988). The Commission will act
on aill documented complaints of indecent or obscene
broadcasting that it receives. Given the sensitive nature of
the cases, it is important that the Commission be provided
as full a record as possibie 10 evaluate allegations of ob-
scene or indecent programming. Consequently, the Com-
mission requires (1) a iape. transcript. Or significant
excerpls of the program: (2) the date and time of the
broadcast: and (3) the cail sign of the station involved.

4 In its Repore and Order. FCC 9342, released January 22.
1993. the Commission adopied 2 rule to implement s Congres-
sional mandaie 10 prohibit the brosdcast of indeceat program-
ming (3) beiwesn &:00 a.m. sad 10:00 p.m, by any public
broadcast station that goes off the sir at or defore 12 midnight;
and (b) between 6:00 a.m. and 12 midaight for any wher radio
siatlon. The new hours were 10 become effective February 28,
{993, However, 1he D.C, Circuit Court of Appeals has stayed the
effectiveness of the rule. See Action for Children's Television v.

9. We note that in the Instant case, the Federsl Commu-
nicstions Commission has received no complsints alleging
the broedcast of indecent mstter by WBZZ. Moreover, we
nots that neither the court nor the arbitrator reached 2
deserminstion that the materisl broadcast by WBZZ was
either obscene or indecent. The arbicrator and the court
duerminations ware direcied to the impact of the broed-
casts on an employee of the siation and not to whether the
matter broadcast was obscene or indecent.! Morsover, Al
logheny has not provided a tape, transcript or significant
portion of the brosdcast in question which would permit
the Commission to make an independent determination
that the brosdcast matter was either obscene or indecent.

Abssmt this documentation we are left (0 speculate as to the
emact nature and coneext of the broadcast matter which

distremed Randolph. As a final maner. even if we were to
find that the "joke™ iself was Indecent, we would be dis-
inclined 0 designate an issue againat EZ based on an
iselmed incident which apparently was never repested. This
i especially 30 in light of the evidence that upon learning
of the "joke.” management ook immediate action by sus-
peading the announcers responsible and investigating the
incident, Under these circumstances we will not specify an
indecency issue,

Discrimination Isswe

10. Allegheny also seeks an issue to determine whether
EZ violawed Section 73.2080(a) of the rules which provides
that "no person shall be discriminated against in employ-
mest by such smations because of.. sex.” Allsgheny con-
tends that by subjecting Randolph .to sexually oriented
"banter.” Randoiph was compelied 0 assume the role of 2
st scal "bimbo” as a condition of her empioyment.
xmmn. EZ points out that Randolph was paid to
participats in an entertainment program and that her suit.
based on remarks by her co-performers which were in-
tended 10 be comedic. was a highly unususl claim for
which there is littie or no precedent. Finally, EZ notes that
there is 00 basis for the requesied issue because there has
been no sllegation that' WBZZ's female and minority em-
ployment record was deficient,

I1. A sex discrimination issue will not be specified.
Section 73.2080 is designed to prevent discrimination by
licensoes on the basis of race, color, religion. national
origin or sex in the recruiting, hiring and promoting Qf

boen the su of two lawsuits by Randolph. These law
suits have been settled while appeals were still pending.
Under this circumstance, we are disinclined to specify an
isswe. Ses, Policy Regarding Character Qualifications in
8roadcast Licensing (Policy Staiemens), 102 FCC 2d 1179,
n.63 (1986), recon. gramied in part, denied in pant, | FCC

FCC, Case No. 93-1092, Ovder Filed February 23, 1993,
3 In this regard we mots that the arbitrator found that “The

johes and suggesiive remsarks that were direcied 10 her [Ran-
dolph| were iswd. offensive. sophomoric. in bad taste and be-

yoad saything that an employee should have 10 be subjected
to—even if they are of an enisruinment vehicle.” Awerd of

Arblaraior, (Case No. 33-300-0064-88) dated November 16, 1988,
al page 12
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Red 421 (1986). appes! dismissed sub nom. National Associ-
ation for Baner Broadcasiing v, FCC, No. 86-1179 (D.C. Cir
June 11, 1987).

Civil Misrepresentation Issue

12. Allegheny contends that the Commisslon has recog-
nized that “civil misrepresentations not involving govern-
mental units may be relevant t0 3 broadcaster's character
qualifications.” Policy Siaiement, recon. gramied in parn, 6
FCC Red 3448 (199]1). Here, Allegheny contends, EZ
broadcast & civil misrepreseniation concerning Randolph to
the general public. Consequently. Aliegheny contends, an
issue is warranted to determine the impact on EZ's char-
acttr qualifications of the decision of the arhitrator and the
adjudication in Case No. GD38-02730.

13. A civil misrepresenation issue will not he specified.
In the Commission’s Policy Sisziement, the Commission,
after recognizing that “"some clvil misrepresantations ... may
be relevant 1o a broadcaster’s qualifications.” stated that,
®[n]evertheless, based on our experience, we believe that
the category of civil misrepresentation is 0o broad to be
presumptively relevant to 3 broadcaster’s qualifications.”
{emphasis supplied) /d. The Commission aiso stated that it
may consider such matters on 8 case-hy-case basis. /d. In
the instant case. where the litigation has ended in 3 settle-
ment to the apparemt satisfaction of the ranles. further
investigation of this matter is not warranted,

Abuse of Process lssue

14, Finally, Allegheny contends that addition of an abuse
of process issue is warranted because the settiement EZ
entered into with Randolph was designed to obstruct in-
quiry by the Commission. In this regard, Allegheny notes.
Randolph is obligated, under threat of contempt. to refuse
to honor any subpoena that might be issued by the Com-
mission and the record in the litigation has been sesied.
Allegheny points out that the sasttiement followed soon
after the release of the Commission’s reconsideration of lis
Policy Siasement. According to Allegheny. the reconsider-
stion crested uncertsinty as 10 whether the Commission
would view the defsmation action as a relevant FCC mat-
ter. Thus, Allegheny concludes, the settiement was an effort
to preclude FCC scrutiny. It is well setted, Allegheny
states. that it is an abuse of process for & party to attempt to
induce, entice, coerce or otherwise improperly influence a
witness or prospective witness in a Commission proceed-
ing. Citing, Chronicle Broadcasting Co., 19 FCC 24 240, rev.
denied, 23 FCC 24 162 (1970); Harvit Brosdcasiing Corp.,
35 FCC 24 94 (Rev. Bd. 1972) and Keye Smith Enierprises,
98 FCC 2d 675 (Rev. Bd. 1984). Finally, Allegheny con-
tends that the settiement interferes with Allegheny's right
to obuin information for its petition to deny EZ's pending
renewsl “application and may be violative of Section

* We also now that “miscepressntations™ reported in the ar-
bitrators decision and the court case were sil made In the
context of comedic skits which were brusdcast as part of
WB2Z's enweruinment programming. We are disinclinad w0
find that comments intendad 10 bs humerous. and which were
broadeast with no inient o decsive the public consiitute 2 “civil
misrepreseatation.” See Fox River Broedcasing, 93 FCC 24 127,
129°(1983), whers the Commission held that misrepresentation
necemarily includes an intwent to decsive.

7 In an Order so0 Show Cause, 4 FCC Rod 6939 (1989), the

73.3589 of our rules which restricts psyments in exchange
for refraining from filing a petition 10 deny or informal

objection.

t5. An abuee of issue will not be specified.
Section 73.3589 prohibits “peyments in exchange for with-
drawing a threat to file or refraining from filing a petition
to deny or informal objection.” Here there is no evidence
that Randolph thremened to file a petition to deny or
informal objection. Nor is there evidence that the payment
to Randolph was in exchange for her agrecing not to file a
pstition to deay or informal objection, Moreover. while
Allegheny is correct in its contention that an attempt to
improperly Influence a person with information would
constitute an abuse of process. none of the cases cited by
Aliegheny support the conclusion that entering into an
agreement to settle a civil suit. counstitutes such an im-
proper influence. Allegheny’s coniention that the settle~
ment agrecment infringes on is right (o obuain the
information it needs to successfully challenge EZ’s license
renswal is also without merit. Allegheny has the right to
gather all the information concerning EZ that it can. con-
sigtent with the law. This it apparently has done. We fail to
see how the settlement agreement has violated any of Al-

legheny’s rights.

EZ's Petition to Dismiss or Deny

16. On December 6. 1991. EZ flisd a petition o dismiss
or deny Allegheny’s application. In its petition. EZ claims
that Allegheny's application is technically deficient and
must be dismismed because it fails 10 provide protection 0
WOIO(FM). ML Vernon, Ohio. as required by Section
73.215 of the Commissions Rules. In i reply to Al-
legheny’s opposition to its petition to dismiss or deny. EZ
further argues that Allegheny’s application should also be
dismissed because it fails to protect a proposal 10 substitute
Channel 228A for unoccupied Channel 223A at Barnes-
boro. Pennsylvania (MM Docket No. 87-433).” EZ contends
that becauge the Commission. in its First Report and Order,
4 FCC Red 4780 (1989), aholished the Cameron Policy
which permitieg chatlengers to specify an incumbent 1i-
censee’s antenna site and technical facilities. challengers
are no longer cligible for Section 73.213 processing.” In its
opposition, Allegheny notes that EZ’s facilities are already
shortspaced 10 WQIO by 36.2 km and that a grant of its
application would reduce the short-spacing by 1.9 km.
With regard 10 the Barnesboro proposal, Allegheny con-
tends that it is only a proposed allocation and. a3 such, is
not entitled to protection. Further, Allegheny argues that
to deny Section 73.213 processing to renewal challengers
would impermissibly impose disparste requirements on
them thst would creste a pro-incumbent bias in compara-
tive hesrings. Clring, Las Vegas Broedcasiing Co. v. FCC,
589 F24 594, 600 (D.C. Cir. 1978), wherein the coun

igsion, by the Chief, Allocations Branch, changed the
sllocation 1o accommodate ovher modifications of
of Allotments.

73.2)3(a) provides that. with respect (0 grandfathered
stations (sistions on which the shori-spacing ex-
¥ s of November 10, 1063). 2 transmitter site or iechnical
proposal may be modified so long as the proposed | mV/m
conwur "is no1 extended towards the | mV/m contour of any
short-spaced siation.”

il
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faulted the Commission for imposiag an unreasonably
strict financial qualifications standard on a renewa! chal-
lenger.

17. We will not dismiss Allegheny’s application as tech-
nically deficient. Here, Aliegheny I8 seeking the license
currently controlled by EZ, Our engineering study shows
that the contours of EZ's existing sistion extend further in
the direction of WQLO than do the contours of Allegheny's
proposed station. Conssquently. a graat of Aliegheny’s ap-
plication would not result in an increase in radistion to-
ward WQIO. Where a grant would not increase cognizable
interference sbove and heyond that presently caused by the
existing licensee the Commission wilt aot dismiss or deny
the challenger's application. See, Royee /mernational Broad-
casting, 2 FCC Red 1368 (1987). Moreover, while the Com-
mission did eliminate the Cameron presumption in 1989,
that presumption only reisted 10 the availability to a chal-
lenger of an incumbent licensee’s facilities. By eliminating
the presumption, however, the Commigsion did not change
the challenger’s right 1o have lts spplication processed un-
der the same standards as the incumbent’s. In Amendment
of Part 73 of the Commission's Rules 10 Permit Shon-Spaced
FM Siations Assignmenss by Using Directiond! Ansennas, 6
FCC Red 5356, 5364 (1991), the Commission specifically
stated that it would permit existing short-spaced licensees
to relocate (o another similarly short-spaced site, provided
the current overlap is not incressed. We agree with Al-
legheny that, under these circumsancas, to preciude the
processing of its application pursuant to Section 73213
would creste an impermissible hias in favor of the incum-
bent licenses. See Las Veges Broadcassing Co., supra. Al
legheny’s application. however. is short-spaced (0 the
Barnesboro ruie-making proposal. Here, Allegheny has re-
quested Section 73.215 processing with regard 10 the Bar-
nesboro proposal. Allegheny’s Section 73.215 showing,
however, did not include a request for waiver of the note
to subpart (s) of Section 73.215 which swaes that the
Commission will not sccept applications that specify shon-
spaced antenna locations pursusnt to this section where the
proposed distance sepertion is less than the normally re-
yuired distance separations in Section 73.207 bv more than
8 km. Consequently. Allegheny is not in compliance with
Section 73.215 with regard 10 the Barnesboro proposal.
Whils Alleghany need not protect the Barnesboro proposal.
FCC policy requires that. should that proposal be adopted.
Allegheny would have to prosect the silotment. Therefore.
any subsequent grant of Aliegheny’s application shall be
made contingent on the outcome of MM Docket No.
87-433, See, Sieve P. Neville and Judy Crabiree, 3 FCC Red
148 (Chief, Audio Services Division. 1988).

18. We note. however. that Allagheny is short-spaced to
an aliotment on Channel 229A at North Madison, Ohio.
The Report and Order, 7 FCC Red 7163 (1992). for this
allocation was released on November 5, 1992, and became
effective December 21. 1992, Once the allotment hecame
effective, Allegheny was required 10 eliminate the shon-

? We note that both the North Madison petition for rule
making and the Allegheny application were prior to the
effective date of /n re Maner of Conflics Between Applications
and Perisions for Rulemaking 10 Amend ihe FM Table of Allor-
ments. 7 FCC Red 3917 (1992), recon. pend.

0 A defect will not render an application unacceptable for
filing if the needed information can be derived, confidenily and
reliably, drawing on the applicsiion as a whole. See. Coachelia
Valiey Wireless Corporasion, 7 FCC Red 4252 (1992).

* Becsuse the Allegheny xpllcuion ‘was filed be-
fore the reicase of the Report and , Allegheny will be
given thirty davs from the release of this Order in which o
amend its application to eliminate the conflict with the
North Madison. Ohlo, allotment.

19. EZ further contends that Allegheny’ application
should be dismissed because it violates Section 73.316(b)(2)
of our rules which prohidlts the authorization of direc-
tional antennas that have a radiation pattern which varies
more than 2 dB per 10 degrees of azimuth. Allegheny,
however. on August 30, 1991, uimely amended, inter ulia,
the engineering portion of its application to modify its
directional antenna proposal. EZ, utilizing the relative field
ssbulstions for Allegheny's new proposal, argues that Al-

‘s spplication, as amended, is still in violation of
Section 73.316(b)2) of our rules. Finally, EZ contends.
Allegheny failed to state that its antenna will be mounted
“in accordance with specific instructions provided by the
menufacturer.” and that "no other antennas of any type are
mounied on the same tower level as a directional antenna,
and that no antenna of any type is mounted within any
herizomal or vertical distance specified by the antenna
menufacturer as being necessary for proper diractional op-
sration.” as raquired by Sections 73.316(cXS) and (cX7) or
our rules. respectively. In response, Allegheny contends
that the Mass Media Buresu does not require the stae-
mens 10 be explicitly made in construction permit applica-
tions amd that, in sny case. the fallure to inclue the
ststements would not warrant dismissal of its application.

30. Allegheny’s spplication will aot be dismised for s
violation of Section 73.316(b). Based on the relaive field
sbuistions provided in its smendment, Allegheny’s ap-
plication would violae the 2 dB per 10 degree rule. How-
ever, this is not the case when compliance with the rule is
calculased based on the more sccurate ERP data also con-
wsined in the smendment.'® We will, however. require
Allegheny (0 amend its application 10 provide the siate-
ments required by current Sections 73.316(cXS) and (7) of
our rules within thirty (30) days of the relesse of this
Order.!!

21. EZ further contends that Allegheny failed to notify
the Federsl Aviation Administration (FAA) of its proposed
wwer construction even though Aliegheny \me“ an
ncrease in power over that of the existing facility
and Is within 20 nauticai miles of Greater Pittsburgh Incer-
astionsl Airport. EZ contends that the Allegheny proposal.
when combined with that of two other FM stations. would
imerfere with airport operations. Allegheny is proposing 10
mount ils antenna on an existing tower which was cleared
by the FAA (Study No. 76-EA-204-OE). Where applicants
are proposing to locate on existing towsrs, the Commission
Jdoes not require them (o file for further clearance with the
FAA.'? See. Section 17.7 of the Commission’s Rules which

3 ECC Form )0) does not specifically require 1he submimion
of these ssasements. Thus. the fallure 16 supply them doss not
conatitule an acceprability or tenderability defect which would
require dismissal of Allegheny’s application.

117 BZ? sleo conwends that it does not appear leasible for Ale
lepheny 10 locate its antenna on its proposed tower because of
the location of other antennae on the tower and that, contrary
10 Allegheny's claim, the tower is neither FAA painted or
lighted. Allegheny explains that it was informed by AT&T,
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specifies those antenna structures which require FAA no-
tification. In any case. the FAA has registered no objection
10 Allegheny’s proposal.

22, Finally, EZ coniends that Allegheny’s ¢environmenta!
statement does not establish compliance with the American
National Standards Ingtitute (ANSI) guidelines for human
exposure to RF. radiation because it fails to consider the
other radio transmiter facilities co-lecsad at its- proposed
site. A study by the Mass Modia Buresu‘s engineering staff
shows that there are multiple contridbutors to radio fre-
quency radiation at Allegheny's proposed tower site. There-
fore, Allegheny is ordered 10 submit a certification that,
before commencement of construction, an agreement witl
be-in effect requiring ali stations W reduce power or cease
operations as necessary 10 assure worker safety with respect
to radio-frequency radistion when mainienance is to be
performed at the site,

23. The suff's engineering study also revesls that Al-
legheny’s response to Question 14 of Section V-B of FCC
Form 301. which seeks information concerning receiver
induced intermodulation Interference, Is insufficient. Spe-
cifically our study reveals that there is the possibility that
Allegheny’s signal. when mixed with the signais of two
other sutions. WORD, Pitsburgh. and WMXP, New Ken-
singion. Pennsylvania. would produce a signal which has a
potential to cause receiver-induced intermodulstion inter-
ference (RITOIE) on the frequency of WLER(FM), Butler,
Pannsylvania. Accordingly, Allegheny is ordered 10 investi-
gate this macer and submit a staterment to the presiding
judge within thirty days of the relesse of this Order, spe-
cifically accepting full responsibility for the elimination of
any objectionable interferencs (including that caused by
receiver-induced or other types of modulation) to facilities
in existence, facilities authorized, and radio receivers in use
prior 10 grant of its application.

24. In addition to iis allegations concerning Allegheny's
engineering proposal. EZ claims that Allegheny's applics-
tion should be dismissed or denied because Allegheny has
no real interest in serving the nesds of the Pittsburgh area.
In fact, EZ contends. Allegheny's president, Herbert E.
Long. Jr., a resident of northwest Washington. D.C. has
been involved in two other spplicants that filed renewal
challenges against existing licenseas which resulted in sei-
tiements.'? Allegheny’s instant application, EZ notes. is
represented by the same law firm that represented Long's
other renewal chalienges ~ the law firm of Cohen and
Berfield. EZ charges that the Allegheny spplication is but
on¢ more in a long series of sham applications manufac-
tured by this law firm for the purpose of extracting setile-
ment payments from renewal applicanss. In this regard EZ
cites WWOR-TV, 6 FCC Red 4350 (A.LJ. 1991), afyd, 7
FCC Red 636 (1992), appesl pending. sub nom. Gerden
Siaie Broadcasiing Limised Parmership v. FCC, No. 92-1065,
(D.C. Cir. filed February 14, 1992) wherein an Administra-
tive Law Judge refused 10 approve s settlement agreement
between 3 renewal applicant and a challenger represented

which owns asd maintains the twower, that the ower would
support lts antenna and that the towor was in compilance with
FAA paint and lighting requirements. in any case. Allegheny
slates that, should its sower not be properly obstruc-
tlon marked, it will 12ke actlon 10 insure that it is before
effectuating its proposal. We will not designate an issue con-
cerning Allegheny's proposed 1ower.

3 Aliegheny’s application indicates that Long was the presi-
dent, 2 director, and a 20.39 percent owner of Poiomac

by Cohen and Berfield afier determining that the chal-
lengar had filed its application solely for the purpose of
securing a settlement. In addition, EZ contends that Al-
legheny's counsel, Lewis Cohen. in investigating EZ. vio-
issed Penmsylvania law hy knowingly examining and
digemingting the record of a civil suit he knew 10 be
under court ordered seal.

25, EZ’s allegations do not warrant dismissal or denial of
the Aliegheny spplication. The fact that Allegheny’s presi
dent was involved in two settiements does not establish that
the Aliggheny application was filed for an. improper pur-
pose. In this regard. we note that both settlements were in
proceedings involving licenses held by RKO General, Inc.
In the RKO cases, the Commission specifically encouraged
the applicanis o settle. RKO General, Inc. (KHJ-TV), 60
RR 24 1694 (1986): RKO General, inc. (KH}-TV), 3 FCC
Red S057 (1988). Similarly, we do not believe that the fact
thet Allegheny's law firm has filed a3 number of applica-
tions challenging the renewals of existing stations warrants
the conclusion that Allegheny’s application was filed for an
improper purpose. See Fresno Limited Partnership, 6 FCC
Red 6998, n.3 (1991). wherein we found such clasms irrele-
vant in determining an applicant’'s bona fides. Moreover.
even though we have concluded that an applicant repre-
sented by the law firm of Cohen and Berfield filed its
application solely for the purpose of obtaining a settlement.
that doas not esiablish that Allegheny did 0. In any case,
prior t0 the time Alegheny filed its application. we
changed our rules to eliminate the possibility of s reaewal
chalienger profiting by settiement, Firs: Report and Order in
BC Deckes No. 81-742, 4 FCC Red 4780 (1989). Thus, the
motivation suggestad by EZ does not appear applicable 1o
Aliegheny. Finally, the propriety of counsel’s review of the
record in the civil suit hrought by Randolph (Se¢ pana-
graph 4, supra) is a non-FCC matter which we do not wake
cognizance of unless it is adjudicated by an appropriste
rier of fact. Policy Swuatement, 102 FCC 2d at 1204-5, More-
over, we aote that it does not appesr that counsel commit-
ted any impropriety because the record was not under seal
at the time of his review. (See footnoe 2, supra).

26. ACCORDINGLY IT IS ORDERED, That pursuant
to Section 30%e) of the Communications Act or 1934, as
amended, (he sbove-capiionsd aspplications are DESIG-
NATED FOR HEARING IN A CONSOLIDATED PRO-
CEEDING. to be held before an Administrative Law Judge,
at 8 time and plsce to be specified in 8 subsequent Order,
upon the following issues:

(a) To determine which of the captioned mutually
exclusive applications for authority to operate on
Channel 229B at Plusburgh, Pennsyivania, would, on
2 comparative basis, best serve the public interest;
and

Bresdcasting Corporation, an applicant that filed renewal chai-
leages againgt WOMS(AM), Bethesda. Maryland, and WGMS-
FM, Washingion, D.C., both of which were owned by RKO
General, Inc. Allegheny's application also indicates thar Long
wes & partner in LBW Parinership, a limited parinership thst
held a 13.75 percent interest in L.os Angeles Television Partner-
ship which twice filed applications challenging RKO General,
lac.'s licenss for KHI-TV, Los Angeles.
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(b) To determine, in light of the evidence adduced
pursuant to the specified issus, which of the applics.
tions should be granted.

22. IT IS FURTHER ORDERED, That any construction
permit awarded to Allegheny as s rasult of this proceeding
shall be made contingent on the outcome of MM Docket
No. 87-433.

28. IT IS FURTHER ORDERED. That in accordance
with paragraph 18 hercinabove. Allegheny shall submit an
amendment o its application 10 the presiding Administra-
tive Law Judge within 30 days of the release of this Order.

29, IT IS FURTHER ORDERED. That in accordance
with paragraphs 19 and 20 hereinsbove. Allegheny shall
submit the technical data required by Section 73.3168{c)(S$)
and (c)7) to the presiding Administrative Law Judge with-
in 30 days of the release of this Order,

30. IT 1S FURTHER ORDERED. That in accordance
with parsgraph 22 hereinabove. Alleghany shall submit an
smendment with the necessary centification to the presid-
ing Administrative Law Judge within 30 days of the reiease
of this Order.

31, IT IS FURTHER ORDERED, That the Petition 10
Deny the WBZZ license renewal application filed June 28,
1991, by Allegheny IS DENIED.

32. IT IS FURTHER ORDERED. Thatr the Petition to
Dismiss or Deny flled December 6. 1991, by EZ IS DE-
NIED.

33. IT IS FURTHER ORDERED. That to avail them-
selves of an opporwunity to be heard. the parties herein
shall, pursuant to Section 1.221{c) of the Commission’s
Rules, In person or by attornev. within 20 days of the
release of this Order. file with the Commission. in tripli-
cate. 8 WRITTEN APPEARANCE. sating an intention 1o
appear on the date fixed for the hearing and present evi-
dence on the issue specified in this Order.

34. IT IS FURTHER ORDERED. That the pariies here-
in shall, pursusnt (0 Section -311(aX2) of the
Communicstions Act of 1933, as amended. and Section
73.3594 of the Commission’s Rules give NOTICE of the
hearing within the time and in the manner prescribed. and
shall ADVISE the Commission of the publication of such
notice as required by Section 73.3593(g) of the Commis-
sion’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

W. Jan Gav. Assistant Chief
Audio S_en(icas Division
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In its Petition To Deny WBZZ(FM)'s license renewal
application, Allegheny Communications Group, Inc. ("ACNI")
attempts to enlarge an unpleasant dispute that WB2Z (FM) had with
a former employee into a referendum on the basic qualifications
of EZ Communications, Inc., its licensee. ACNI has succeeded in
raising only baseless claims that demonstrate that it is
motivated not by the public interest but by its desire to harass
EZ and advance its competing construction permit application.

ACNI's Petition is based solely on matters involved in an
arbitration and two civil actions brought by WBZZ(FM)'s former
news director against EZ and several station employees. The
first action, a tort case, was settled while cross appeals of
substantial issues going to the heart of the jury findings were
still pending. Like the arbitration, the tort case did not
involve any allegations relevant a Commission analysis of EZ's
character. The second action, which alleged sex discrimination,
was settled at the same time and after several days of an
uncompleted trial.

From the torts involved in the first action, ACNI
extrapolates claims of alleged news distortion and broadcast
indecency. But no news material was involved in the torts
alleged by Ms. Randolph. No one(except ACN&) has ever complained
to the Commission about the remarks made during the WBZZ (FM)
morning show in which Ms. Randolph participated. The
Commission's policies against news distortion and indecency are

wholly inapplicable here.



. ACNI's contention that the WBZZ(FM) license renewal must be
denied because of Ms. Randolph's unproven sex discrimination
claim suffers from the same lack of support. ACNI's version of
this sex discrimination claim, which has never been adjudicated
and involved an unsettled and evolving area of the law, is based
solely on broadcast banter among morning show colleagues that was
intended to be comedic. The licensee's settlement of this suit
certainly did not mean that it had merit, and the settlement does
not reflect adversely on the EZ's qualifications.

Finally, ACNI's claims that the settlement with Ms. Randolph
constituted a violation of the Commission's processes totally
distorts the rules and policies that the FCC has recently adopted
to curb filing abuses committed by parties who litigate only to
receive a monetary pay-off. The Randolph settlement resulted in
sealing of the court record, and releases with respect to future
litigation. This settlement, which was adopted under court
supervision, is not the type of action which the Commission's new
abuse of process rules were intended to address. ACNI's attempt
to interject the Commission into supervising the resolution of
civil litigation--including EEO claims like Ms. Randolph's--might
deter parties from ever bringing such actions for fear that the
FCC's limits on monetary settlements would apply to such separate
civil litigation.

None of ACNI's allegations are significant. EZ remains

fully qualified to own and operate WBZZ((FM).



